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	The Marine Bill
Make sure its right about rights



There may be some who consider that scoping the existing legal rights framework for managing fisheries is something of a waste.  Non-lawyers can be too cynical and believe the Courts will back up the status quo and bend the rules to comply with current practice.  Besides there is a Marine Bill in the offing to tidy up the mess.  Although the Courts and the civil service usually travel comfortably in tandem on the road of governance, sometimes they go their separate ways.

The common law system is one we share with many Commonwealth countries and former British colonies, including Canada, Australia, New Zealand and the US.  In the absence of decisions in our own Courts, decisions in these foreign jurisdictions are persuasive here.  There has not been a great deal of litigation on fishing rights and so this is an area of law where Courts have had to borrow from other jurisdictions, to build a coherent body of law. 

Under the Fisheries Act 1988 (NT) the Northern Territories of Australia had sought to regulate the fisheries in their waters. 80% of their inter-tidal zone was claimed as a private land, by local aborigines. This zone reaches up to 100 km inland because there are huge tides and it covers a coastline of 5000 km.  The Federal Court found in favour of the native claimants and decided to exclude the public right to fish from this vast area and invalidate the Fisheries Act, which purported to regulate it. See Gumana v Northern Territory of Australia [2007] FCAFC 23. 

See http://bulletin.ninemsn.com.au/article.aspx?id=255715 for how this went down with the press.  How the public view this can only be guessed.

So it is back to the drawing board and in the meantime a potential anarchy.

We must not make the same mistake in our Marine Bill – the key to making this Bill work is to understand the nature and extent of the existing rights. 

Over the next 6 months researchers at one of the UK’s leading Law schools, the University of Bristol, will be:

looking into the current escalation of tensions between fishermen and environmentalists in Lyme Bay on the south coast of England, with a view to understanding their competing rights;

writing a report into establishing marine protected areas under existing UK legislation and in particular the ability to exclude fishing under both UK and EU legislation;

hosting a symposium in September on establishing marine protected areas in UK waters under existing legislation.

If you are interested or would like to contribute to the research any thoughts, materials or experiences, please contact Tom Appleby at Tps.Appleby@bristol.ac.uk

This research is funded by the Esmee Fairbairn Foundation.  None of the views expressed represent the views of the Foundation
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